


Bank Fintech Partnerships

Banks routinely rely on relationships with third parties to deliver financial services more broadly,
more efficiently, and with less risk to both borrowers and the banks. Those banks that lack the
technical know-how to market, underwrite, originate, service and collect loans over the internet
can bridge these challenges by engaging with a fintech company. Many fintech’s have spent
years developing innovative technology and analytics for these specific tasks. The fintech’s’
investment of time and resources allows the banks to benefit from their expertise. These
engagements allow banks to deploy their own capital to originate loans to borrowers they
otherwise could not reach, thereby providing broader access to credit for consumers and small
businesses.

The ability to leverage these relationships, to reach new customers and obtain greater portfolio
risk diversification is especially beneficial to smaller or community banks. Nonbank fintech
providers bring expertise in electronic and internet marketing of loans, innovative underwriting
and credit risk assessment techniques, and online banking and servicing of loans that many banks
do not possess. These arrangements can enable a smaller bank to make greater use of the internet
to originate loans. They can also open marketing opportunities beyond consumer loans to small
businesses and borrowers outside of the bank’s traditional product offerings and state footprint.
Borrowers of lesser credit quality, whether thin-file or no-file, can benefit from the algorithms
and greater use of non-traditional credit information employed by fintech firms. These new
technologies can allow a bank to better target and more accurately customize product offerings,
increasing overall efficiencies. All of this translates into greater competition among providers
and lower costs of credit, resulting in more options and access to credit for borrowers.

The Center for Financial Services Innovation, in a comment letter to the Federal Deposit
Insurance Corporation (FDIC), characterized this as a “win-win-win” for all involved, including
borrowers. Banks win because they can serve a broader and deeper segment of the consumer
market than they otherwise could. Third-party fintech providers win by creating an opportunity
to offer products and services to consumers that they would not otherwise reach. Borrowers win
because they “get access to high-quality credit that they otherwise would not.” These
relationships also allow smaller and more rural banks to broaden the set of products and services
they can offer.!

The FDIC, in proposed examination guidance for third-party lending programs, echoed these
sentiments: “Third-party lending arrangements may provide institutions with the ability to
supplement, enhance, or expedite lending services for their customers. Engaging in third-party
lending arrangements may also enable institutions to lower costs of delivering credit products
and to achieve strategic or profitability goals.”?

The ultimate promise of fintech — delivering safer, more transparent, lower cost and more
convenient financial products and services over the internet and mobile devices — depends on the
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ability of banks, particularly community banks, to cooperate with third-party fintech providers to
offer financial products and services to consumers. OLA supports the use of the proposed third-
party guidance to structure these partnerships and encourage banks to connect with nonbanks in
the offering of financial services over the internet.

Use of Guidance to Strengthen Banks’ Ability to Work with Fintech Companies

The Office of the Comptroller of the Currency (OCC) and the FDIC should be commended for
their work to support banks’ ability to work with fintech firms. A revolution in digital technology
is transforming the ways in which consumers and small businesses access banking and financial
products. This has been made possible through the joint efforts of banks and fintech to find better
ways to serve the market. The proposed third-party guidance should be used as a vehicle to
further support those working relationships.

As policymakers continue to consider oversight of this evolving marketplace, OLA believes that
regulators should utilize the existing tools at their disposal to reiterate that bank-fintech third-
party agreements rest on strong, well-established legal standing. Reaffirming this in the proposed
guidance will address one of the greatest current impediments to the growth of these
relationships.

New technologies utilized by fintech companies allow a bank to extend credit to a wider range of
customers than might otherwise be possible under legacy FICO-only systems, more accurately
customize marketing and product offerings, and increase access to credit while at the same time
introducing greater operational efficiencies. All of this translates into greater competition among
providers and lower costs of credit, resulting in more options and access to credit for consumers.

Unfortunately, recent trends are threatening the ability of banks to engage in these endeavors
with fintech firms, escalating the continued uncertainty in the marketplace. This creates
challenges for banks, fintech firms and investors. Without certainty, these market participants
may no longer be willing to enter such transactions, thereby depriving banks, the economy and —
most importantly — borrowers of the many benefits that these third-party vendor agreements
provide.

There is a strong and immediate need for formal direction from federal regulators to clarify the
ability of federally regulated banks to engage with fintech firms. In the continuing absence of
clear direction from the federal bank agencies, lawsuits and enforcement actions threaten to shut
down the opportunity for sustainable arrangements between nonbank fintech providers and
federally regulated banks.

Many of the questions raised over these relationships hinge on differing interpretations of a
straightforward question: When is a loan “made?” Two federal banking statutes, Section 85 of
the National Bank Act (NBA) and Section 27 of the Federal Deposit Insurance Act (FDIA), use
similar language and concepts. Under Section 85, the question of which party is the lender is
predicated on what it means to “take, receive, reserve and charge on any loan or discount



made.”® Although challenges to these engagements generally have come under Section 27 of the
FDIA, which applies to state-chartered depository institutions, Section 85 and Section 27 are
frequently cited and discussed together in court opinions and construed in pari materia.* Thus,
an adverse interpretation of what it means to make a loan under either statute has a detrimental
impact on national and state-chartered banks. At a minimum, a negative finding chills national
banks’ ability to work with fintech firms in offering innovative products and services to
consumers.

In making this request for interpretation, consider the following passage from The U.S. Supreme
Court’s decision in Smiley v. Citibank (S.D.):

“We accord deference to agencies under Chevron, not because of a presumption that they
drafted the provisions in question, or were present at the hearings, or spoke to the
principal sponsors; but rather because of a presumption that Congress, when it left
ambiguity in a statute meant for implementation by an agency, understood that the
ambiguity would be resolved, first and foremost, by the agency, and desired the agency
(rather than the courts) to possess whatever degree of discretion the ambiguity allows’.

These clarifications are important because they determine the enforcement and supervisory
regime to which a bank is subject. Without such clarifications, the industry may find itself
confronted by a broad and inconsistent range of regularity frameworks that in some cases might
even void the loan or make it uncollectible, meaning that the lender may not be able to recover
its principal, much less its costs and profit.

In short, reinforcement either through the proposed third-party guidance or as a separate formal
interpretation of Section 85 of the National Bank Act (NBA) and Section 27 of the Federal
Deposit Insurance Act (FDIA), finding that these partnerships are both consistent with and
fostered by federal law, would provide much-needed clarity that would preserve the many
benefits such third party vendor agreements generate for consumers and the economy in general.

Greater Clarification Needed in Proposed Guidance

With banks of all sizes routinely relying on third parties to provide critical services, a robust
regime of third-party supervision has been established by the federal banking agencies. This
ensures that activities that occur outside of the bank are examined and supervised to the same
extent as if they were being conducted by the bank itself. This protects both borrowers and the
financial system.

Bank-sponsored programs with fintech firms are no exception, and both the OCC and FDIC have
published detailed guidance as to how these relationships should be managed and supervised.

3 12 U.S.C. § 85 (emphasis added).
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